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1. The subject of this paper was generated by an article that appeared in the April edition of the Law Institute Journal
. The article generated much debate and caused consternation amongst landlords. The article’s central proposition is that:

“The effect of Chen’s case is that even without the protection of ss41 and 52 of the Retail Leases Act, repairs required by the Building Act to be carried out by a landlord cannot be passed on to a tenant despite any provisions to the contrary in the lease purporting to do so.”

2. In reaching this conclusion the article considered:

(a) s 251 of the Building Act 1993; and
(b) Chen v Panmure Hotel Pty Ltd
.  

3. It is submitted that the conclusion reached by the article is not correct and that,  subject to s 41(1) of the Retail Leases Act (2003 Act), a landlord can pass on to the tenant the costs of complying with an “owners” obligations under the Building Act 1993 and regulations.

Section 251 of the Building Act 1993

4. Section 251 provides that:

“(1)
If the owner of a building or land is required under this Act or the
regulations to carry out any work or do any other thing and the owner does not carry out the work or do the thing, the occupier of that building or land or any registered mortgagee of the land or the land on which the building is situated, may carry out the work or do the thing.

(2)
 An occupier may-

(a)
recover any expenses necessarily incurred under subsection (1) from the owner as a debt due to the occupier; or

(b)
deduct those expenses from or set them off against any rent due or to become due to the owner.

.....

(6)
This section applies despite any covenant or agreement to the  contrary.”

5. Section s 251 is only enlivened when the owner does not comply with its obligations under the Building Act. It says nothing about the position when the owner does comply with its obligations.
Chen v Panmure
6. Chen did not concern a situation where the owner/landlord had complied with its obligations under the Building Act. The owner/landlord sought an order from VCAT requiring the tenant to do work that the owner was required to do under the Building Act and regulations. The lease was the LIV May 2003 Revision. The lease required the tenant to comply with “all laws relating to the premises” and with the requirements of “Acts…rules, by-laws and regulations affecting or relating to the premises” but did not require the tenant to effect “structural repairs”. The Tribunal held that some of the works were “structural repairs” and therefore there was no obligation on the tenant to carry out those works under the lease. With respect to a claim concerning smoke detectors, the Tribunal held at [38]:

“Regulation 709(8) of the Building Regulations imposes the obligation of compliance relative to the smoke alarms upon the ‘owner of the building’. Regulation 706 defines owner in a manner which identifies for present purposes Ms Chen to the exclusion of the respondent lessee. The effect of Section 251 of the Act is that the lessee can carry out the work and recover its outlays as a debt from Ms Chen. The section is said to apply ‘despite any covenant or agreement to the contrary’ (Section 251(6)). The result would appear to be that if Panmure Hotel were obliged by a determination of this Tribunal to carry out the works relative to the hard wired smoke alarms it could recover its outlays from Ms Chen. There is nothing in Section 251 which would preclude its operation where an occupier carried out the works in question under the compulsion of a Tribunal determination. It would in my view be inconsistent with the law’s abhorrence of circuity for me to make an order which purports to impose the obligation of carrying out these works upon the lessee when the Building Act itself has clearly imposed the obligation upon the lessor and given the lessee the right to recover the cost of carrying out the works as against the lessor despite any provision in the lease to the contrary. Hence no determination should be made against the lessee with respect to the smoke detectors.

7. It is submitted that the effect of s.251 and Chen, is that if the owner is required by the Building Act or the regulations to carry out any work or do any other thing and the owner does not carry out the work or do the thing:
(a)
the tenant can do the work that the landlord was obliged to do and  recover the costs from the landlord owner as a debt;

(b) 
the tenant can set-off the costs of doing the work that the landlord owner was obliged to do against the rent; and

(c)
the usual rent covenant that rent must be paid "without deduction" will not assist the landlord if it fails to comply with s.251 and the tenant does the work that the landlord was obliged to do; 
(d)
the owner cannot contract out of its obligations by, for example, by including provisions in a lease that make the tenant responsible for repairing items that the landlord is required to do under the Building Act or regulations (Chen). 
Does the Building Act preclude a landlord from seeking to recover from the tenant the costs of complying with Building Act and regulations?

8. The purposes of the Building Act are stated in s 1 to be:

“(a)
to regulate building work and building standards; and

(b)
to provide for the accreditation of building products, construction methods, building components and building systems; and

(c)
to provide an efficient and effective system for issuing building and occupancy permits and administering and enforcing related building and safety matters and resolving building disputes; and

(d)
to regulate building practitioners and plumbers; and

(e)
to regulate plumbing work and plumbing standards; and

(f)
to provide for the accreditation, certification and authorisation of plumbing work, products and materials; and

(g)
to regulate cooling tower systems; and

(h)
to limit the periods within which building actions and plumbing actions may be brought.”
9. Section 4 concerns the Building Act’s objectives. Section 4 states that: 
“(1)
The objectives of this Act are—

(a)
to protect the safety and health of people who use buildings and places of public entertainment;

(b)
to enhance the amenity of buildings;

(c)
to promote plumbing practices which protect the safety and health of people and the integrity of water supply and waste water systems;

(d)
to facilitate the adoption and efficient application of—

(i)
national building standards; and

(ii)
national plumbing standards;

(e)
to facilitate the cost effective construction and maintenance of buildings and plumbing systems;

(f)
to facilitate the construction of environmentally and energy efficient buildings;

(g)
to aid the achievement of an efficient and competitive building and plumbing industry.

(2)
It is the intention of Parliament that in the administration of this Act regard should be had to the objectives set out in subsection (1).

10. It is submitted that having regard to the purpose and objectives of the Building Act, the Building Act is intended to ensure that buildings are of a quality and standard that ensure the safety of the persons using them. The majority of obligations are imposed on the owner because an occupier will have limited rights to alter a building and the owner is more likely to have the power and resources to do the work necessary to comply with the Building Act. The Building Act gives the owner the right to enter premises to do the work necessary to comply with the Act
. The occupier is responsible for things that it is most able to control such as ensuring that pathways to exits remain clear
. 

11. It is submitted that the purposes and objectives can be achieved without restricting the ability of a landlord and tenant to reach an agreement about the payment of the costs of complying with the Building Act. 

12. Also, there is nothing in the Building Act that suggests Parliament intended to interfere with a landlord’s right and a tenant’s right to bargain about the recovery of costs. Nor is there anything in the second reading speech that suggests Parliament intended to interfere with those rights.

13. It is also relevant that s 251 of the Building Act is located in the Division 4, being that part of the Act that concerns “Offences and Penalties”. It is submitted that s 251 is to provide an incentive for the owner to comply with the Act: if the owner does not comply the matter will be taken out of the owner’s hands by the occupier (being the party most concerned about safety) and the work done by the occupier will be at the owner’s cost.   

14. In construing a statute there is a presumption against interfering with common law rights. In Pyneboard Pty Ltd v Trade Practices Commission
  Mason ACJ, Wilson and Dawson JJ referred to: 
“the general principle that a statute will not be construed to take away a common law right unless the legislative right to do so clearly emerges, whether by express words or by necessary implication”

15. In summary, it is submitted that:
(a) a court is likely to determine that a landlord can, under a properly drawn lease, pass on to the tenant the costs of complying with the Building Act and regulations; 
(b) if the lease is not governed by the 2003 Act the parties can have any regime they like for a landlord to pass on costs to the tenant.

The Retail Leases Act 2003

16. The 2003 Act applies only to “retail premises” with the meaning of s 4 of the 2003 Act.

17. Section 39(1) of the 2003 Act provides that:

“The tenant under a retail premises lease is not liable to pay an amount to the landlord in respect of outgoings except in accordance with provisions of the lease that specify-

(a)
the outgoings that are to be regarded as recoverable; and

(b)
in a manner consistent with the regulations, how the amount of those outgoings will be determined and how they will be apportioned to the tenant; and

(c)
how those outgoings or any part of them may be recovered by the landlord from the tenant.”
(underlining added)
18. Section 41(1) of the 2003 Act makes renders void a provision in a retail premises lease to the extent that it requires the tenant to pay an amount in respect of, among other things, the “capital costs” of the building in which the retail premises are located.  However, a provision in a lease that requires the tenant to undertake “capital works” at the tenant’s own cost is not void
. Neither the expression “capital costs” in s 41(1) nor the expression “capital works” in s 41(1) is defined.
19. Thus, it is submitted that under a properly drawn lease a landlord can recover non-capital outgoings from the tenant including the cost of the landlord complying with its obligations under the Building Act.  
Section 52 of the Retail Leases Act 2003
20. The LIJ article refers to s 52 of the 2003 Act and to Café Dansk Pty Ltd v Shiel
. It is submitted that s 52 has little relevance to the question considered by this paper. 

21. There is no implied obligation upon a landlord to put leased premises into a proper state of repair at the commencement of the tenancy
. In the absence of an express lease covenant a landlord is usually under no obligation to repair leased premises
.  
22. In Carbure Pty Ltd v Brile Pty Ltd
  Balmford J doubted whether it is possible to imply into a simple lease, where there is no relationship between the parties other than that of landlord and tenant, an obligation on the landlord to repair and maintain the structure of the leased premises. 

23. Section 52 was introduced to bring some balance into the relationship between landlords and tenants: it is ameliorating legislation. 

24. Section 52(1) implies into a retail premises lease a term that:

"The landlord is responsible for maintaining in a condition consistent with the condition of the premises when the retail premises lease was entered into:

(a)
the structures of, and fixtures in, the retal premises lease; and

(b)
plant and equipment at the retail premises; and

(c)
the appliances, fittings and fixtures provided under the lease by the landlord relating to the gas, electricity, water drainage or other services.”

(s.52(2))

25. Sections 52(3) to (5) provide as follows:

“(3)
However, the landlord is not responsible for maintaining those things if-

(a)
the need for the repair arises out of misuse by the tenant; or

(b)
the tenant is entitled or required to remove the thing at the end of the lease.

(4)
The tenant may arrange for urgent repairs (for which the landlord is responsible under this section or under the terms and conditions of the lease) to be carried out to those things if-

(a)
the repairs are necessary to fix or remedy a fault or damage that has or causes a substantial effect on or to the tenant's business at the premises; and

(b)
the tenant is unable to get the landlord or the landlord's agent to carry out the repairs despite having taken reasonable steps to arrange for the landlord or agent to do so.

(5)
If the tenant carries out those repairs-

(a)
the tenant must give the landlord written notice of the repairs and the cost within 14 days after the repairs are carried out; and

(b)
the landlord is liable to reimburse the tenant for the reasonable cost of the repairs and may not recover that cost or any part of it as an  outgoing.

Note Section 39 regulates the ability of the landlord to recover outgoings (including the cost of repairs). Section 41 provides that capital costs are not recoverable from a tenant.”

26. Despite the note that appears at the foot of s.52, VCAT has rejected the view that a landlord can recover from the tenant the costs of complying with its obligations under s.52. In Café Dansk Pty Ltd v Shiel
 Deputy President Macnamara said that:

“I find Dr Croft’s sceptical views on this point compelling. It would, in my view, make a mockery of s 52 if Parliament having allocated the responsibility for certain repairs to the landlord, the landlord could then send the bill to the tenant for the cost of carrying out those repairs. To attempt to reach this unlikely result by reliance on the note at the end of the section is, to quote Lord Salmon, “like trying to suspend a 3 tonne truck from a cobweb” (Broome v Cassell & Co [1971] 2 QB 354, 390). Even if I were wrong on this point, the strategy for a landlord to recover the cost of compliance with his s 52 obligations from the tenant would depend upon there being a covenant in the lease making these amounts recoverable as outgoings. There is no such clause in this lease. The covenants requiring the tenant to carry out the repairs itself do not deal with any outgoings issue.”

While the Deputy President’s determination was obiter it appears to be the accepted view.
27. It should be noted that in reaching his decision in Café Dansk, the Deputy President also relied on s 51(1)(c) of the 2003 Act 51(1)(c) which precludes a landlord under a lease from claiming the landlord’s expenses of complying with the 2003 Act
.
28. The argument supporting a landlord’s right to recover from the tenant the costs of complying with s.52 is not as flimsy as suggested by Deputy President Macnamara in Café Dansk: among other arguments, the explanatory memorandum
 concerning amendments to s 52 effected in 2005 refers to the note that appears at the foot of s.52 (which was introduced in 2005) and says the following:

“The effect of the note is to highlight other provisions in the Act which, together with the application of section 52 of the Act, clarify that while the landlord is responsible to arrange and carry out the repairs under sub-section (2), the cost of those repairs, other than capital costs and the cost of urgent repairs, may be passed on to the tenant if they have been specified in the lease as recoverable under the lease.”
29. While Café Dansk may be open to challenge, it is submitted that it is of limited relevance to the question posed by this paper because:

(a) because the Building Act is concerned with the safety of persons using buildings while the 2003 Act is concerned to provide some balance between the rights of landlords and tenants;

(b) the Building Act says nothing about the allocation of costs for complying with the Act while the 2003 Act contains provisions about outgoings and a prohibition on the landlord recovering its costs of complying with the 2003 Act.

30. It is submitted that it is not “unfair” that a landlord should be able to pass on the costs. It is often the case that tenants renovate buildings to ensure that they can use them for the purpose they were leased; why in such a situation should the landlord pay for the costs of complying with the Building Act particularly if the building complied with the Building Act before the tenant sought to change the use of the building? Also, if the tenant constructs the buildings on the leased land under a long term lease why should the landlord be responsible for the costs of  complying with the Building Act?
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